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Information note for Members about the use of limitations of liability ("liability caps")
by barristers

Background and Introduction

1.

Alongside its provision of insurance cover, Bar Mutual also provides loss prevention
advice to its Members.

Bar Mutual publishes this note to increase its Members' awareness of their legal
entitiement to agree to limit their financial liability when they are retained by clients.

In addition to Bar Mutual's own claim indemnity payments, Bar Mutual has
considerable visibility of claims payments made by top-up insurers to indemnify
Members above Bar Mutual's limits, and it is fair to say that the level and frequency of
such payments has increased over recent years.

Although individual claims are and will remain confidential, again on a general note,
Bar Mutual has observed a recent trend: where a claimant brings a claim
simultaneously against a Bar Mutual Member and a professional firm which advised in
relation to the same underlying matter (typically, but not always, the firm of solicitors
who instructed the Member), it is not uncommon for the professional firm defendant to
have the benefit of a liability cap agreed with the client when the firm was engaged,
but the Member not to have the benefit of a liability cap.

Finally by way of background factors, Bar Mutual's engagement in discussions with
Members and their Chambers suggests that there is not universal appreciation in the
profession of the entitlement to agree a liability cap with a client.

These factors previously led Bar Mutual to publish some observations on its website in
2024". This note is intended further to increase awareness of the entitlement to cap
liability, and the basic principles applicable.

It is hoped that this note will enable those Members who rely on clerks and others in
their Chambers to assist with the arrangement of their terms of engagement to engage
actively with those staff to ensure that at the point of every new engagement, the
Member at least makes a positive decision about whether to seek to agree a liability
cap, even if that decision is not to include one.

This note is not legal advice: it is intended only to provide information. The fundamental
legal issues (see below) are not complex, but insofar as Members who do not
themselves have the requisite specialist expertise feel the need to explore the legal
issues, they are encouraged to consult specialist counsel or other legal advisers.

This note is also deliberately not an attempt by Bar Mutual to interfere in the
commercial relationships between Members and their clients. It is simply intended to
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enhance Members’ understanding of their entitlement to limit liability, and how to do
SO.

What is a liability cap?

10.

11.

12.

13.

14.

15.

A liability cap is an agreement between a professional and the professional's client that
if the professional is negligent in providing services, the client can only claim damages
up to the amount agreed, even if the law would otherwise award a greater sum in
damages.

Legally, it is also possible to agree other matters relevant to liability at the same time
as agreeing a liability cap. Those matters may include:

11.1 a contractual variation to the default statutory limitation period during which
negligence claims can be brought;

11.2 an exclusion of liability for certain types of damages, such as consequential
losses

11.3 a prohibition of reliance by third parties on the Member's advice; and/ or
11.4 a proportionate liability or 'net contribution' clause.

Those additional subjects may also be very important in the context of some
engagements, but they are beyond the scope of this note.

An agreed liability cap may be expressed as:

13.1 a multiple of the fees of the professional — which may or may not be known when
the cap is agreed; or

13.2 a fixed sum.

In the case of barristers, a fixed sum is more common.

There are some legal constraints on when a liability cap will be enforced in a dispute
between a professional adviser and a client, and there are also regulatory restrictions

on what barristers are entitled to agree with their clients. These are addressed in the
following sections of this note.

Liability caps v Insurance policy (PIl) limits

16.

It is important to address one common misconception by some Members (and their
staff), and some solicitors. It is sometimes thought that a liability cap is the same thing
as an insurance policy limit, or that they must be the same number as each other. This
is quite wrong. The two figures may frequently be considered alongside each other,
because they are both relevant in the context of negligence and liability. However, they
are different in concept and in practice.

16.1 The insurance limit is fixed at each Member's annual insurance renewal; it is the
maximum amount insurers will pay in the event of any single claim. The minimum
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cover which Bar Mutual will agree to provide by way of cover is £500,000 per
claim, and the maximum is £2.5m per claim. In addition, a Member who has
taken up Bar Mutual's full £2.5m per claim limit for a certain year of practice might
arrange top-up cover of (say) £7.5m per claim, giving total cover of £10m per
claim for that year. These are the policy (or Pll — Professional Indemnity
Insurance) limits. These figures are the professional indemnity insurance
(Pll) limit, which is a contractual agreement between (only) the Member and
his or her insurers.

16.2 A liability cap is an agreement between a Member and his or her client, fixed
when they enter into an engagement for the provision of professional services.
So if a Member with a current £10m per claim insurance limit is taking on a new
matter, where the maximum amount at stake in that client's matter is (say) £5m,
the Member need not assume that a liability cap of £10m should be agreed with
that client. Indeed, there would be little or no advantage to the Member in
agreeing a cap of £5m in those circumstances, and the Member might wish to
propose a cap lower than £5m, when regard is had to other considerations
including the likely level of fees: see the comments below on the level of liability
caps. This agreed figure is the liability cap, which is a contractual
agreement between (only) the Member and his or her client.

17. Bar Mutual makes no apology for labouring this point, because it is frequently
misunderstood: Members and their staff seem frequently to believe, wrongly, that if
they are agreeing a liability cap with a client, they are obliged to offer the full amount
of their insurance limit. Indeed some solicitors and clients may encourage this
approach, and if that is what Members wish to agree then so be it, but it is important
that they do not agree this on the mistaken basis that they are obliged to do so.

18. This confusion has one particularly concerning consequence. Towards, or at the end
of a Members' career in practice, a Member might consider reducing the level of their
insurance cover. This step carries risk in any event, because all professional liability
insurance in the UK (for barristers, whether it is Bar Mutual's cover or top-up cover) is
provided on a 'claims made' basis. This means that the insurance policy which
responds to a claim, and therefore the relevant professional indemnity insurance (PII)
limit is that which the Member has in place when a claim is made, not when the client
engagement is entered into. That may be — and frequently is — a delay of a number of
years, including sometimes as long as 15 years. Members might arrange their 2025
insurance in late 2025, agree liability caps with clients during 2026, but then face claims
in 2035 after they have retired. Bar Mutual consistently highlights to Members the risk
in rapidly reducing limits of cover in the years after retirement from practice, for this
reason alone. However, this risk would be even more pronounced if a liability cap had
been agreed in the full amount of the Member's insurance limit some years before a
claim came to be made (or indeed, if there had been no agreed liability cap).

19. It would be unwise to agree a liability cap greater than the insurance policy limit, but it
would still be better, from a personal risk perspective, than not agreeing one at all.

20. This distinction between professional indemnity insurance limits and liability caps is
one which Bar Mutual would specifically encourage Members to discuss with any of
their staff who are involved in discussing their terms of engagement with solicitors and
clients: see Practical Steps, below.
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The legal position

21. To have its hoped-for effect of capping the liability of a Member in the event of a
successful negligence claim, a liability cap must have been properly incorporated into
the contract with the client, and it must have been fair and reasonable when it was
agreed.

22. In most engagements, the reasonableness requirement is imposed by section 2(3) of
the Unfair Contract Terms Act 1977 ("UCTA"). UCTA defines the reasonableness
requirement in section 11. Section 11(1) of UCTA says that a liability cap will be
reasonable if it was "a fair and reasonable one to be included having regard to the
circumstances which were, or ought reasonably to have been, known to or in the
contemplation of the parties when the contract was made."

23. Section 11(2) of UCTA says that in determining whether a liability cap is reasonable,
particular (but not exclusive) regard should be had to the matters specified Schedule
2 of the Act. Taking into account those statutory factors, and the factors the courts
have taken into account in deciding whether to enforce liability cap in reported cases,
the following can be used as a practical summary of the relevant considerations in
negotiating a liability cap:

23.1 The level of risk for the Member in the engagement: This includes the purpose of
the instruction, the time available to complete the work, the scope and complexity
of the instruction, and the parties who may rely on the work.

23.2 The bené€fit for the Member in the contract: the anticipated level of fees: Seeking
to cap liability to an amount less than the anticipated fees will generally not be
reasonable. However, there is no reason for the liability risk to be out of all
proportion to the anticipated reward.

23.3 The limit on the professional indemnity insurance policy, and the cost to the
Member of buying the insurance: The limit of PIl cover is a factor the court may
take into account when considering the reasonableness of a cap. But, as stated
above, there is no need for the cap to be the same level as the insurance limit, or
even necessarily near it. For obvious reasons, it would be unwise to agree to a
cap greater than the insurance limit, but even that is better than having no cap at
all.

23.4 The risk to the client: the potential loss to the client or liability that might be
incurred by the Member without a cap: This factor should cause Members to
consider what loss their client may incur if their work is negligent, but again, there
is no need for the cap necessarily to be at or near that figure. The guiding principle
is reasonableness, and parties are free to negotiate any figure that together they
consider to be reasonable.

23.5 The degree of sophistication and the relative bargaining position of the parties to
the contract: If the court forms the view that the provider of services has imposed
a liability cap on a customer who had limited or no bargaining power, that will
increase the chance of the cap being held to be unreasonable. Taking the two
ends of the spectrum, this factor may require particular consideration if the client
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24.

25.

26.

27.

is a domestic consumer, where prudence would suggest offering a higher cap,
and it is unlikely to be an issue if the client is a large commercial organisation that
has a similar bargaining position to the Member (or a stronger one), but there are
of course many other potential relationships between those two extremes and
judgement must be exercised in trying to ensure that whatever is agreed will be
considered by a court to be reasonable in the event that a successful negligence
claim is made.

23.6 How effectively the cap is brought to the client’s attention: Best practice is to draw
a client’s attention to a liability cap: it should not be ‘buried away’ in fine print.
Ideally, the clause would also make it express that it extends to the
consequences of negligence.

Particular caution must be exercised when agreeing liability caps with ‘consumers': i.e.
those who are not acting in the course of a trade, business or profession. In those
cases, sections 62 and 65 of the Consumer Rights Act 2015 provide that a liability cap
must be "fair". Section 62(6) of the 2015 Act says expressly that a liability cap will
always be regarded as unfair if, contrary to the requirement of good faith, it causes a
significant imbalance in the parties’ rights and obligations under the contract, to the
detriment of the consumer.

It is not permitted for a Member (or anyone else) to seek to limit liability for causing
personal injury or death (whoever the client is). Liability capping clauses should never
try to do this because that may detract from the enforceability of the clause as a whole.
It is common to spell out expressly that the cap does not limit damages for personal
injury or death.

In most cases, it will be clear how the liability cap is intended to apply. However, where
a Member is being asked to provide multiple pieces of work in one set of instructions,
in proposing and drafting the terms of a liability cap, care should be exercised to avoid
any ambiguity as to whether the agreed liability cap applies multiple times (i.e. once to
each piece of work within those instructions), or one single cap applies to all of the
work in the engagement together, or it applies on some other specified basis. The
Combar precedent includes an 'aggregation’ clause addressing this concept — see sub-
paragraph (b) of that clause, which is set out in full at paragraph 37 below.

As a further drafting point, the liability clause should make it clear that the cap amount
will include any costs incurred by the claimant in pursuing its claim against the Member,
as the Combar Terms precedent does — see paragraph 37 below.

The regulatory position

28.

29.

The Guidance to the Bar Standards Board Code of Conduct expressly contemplates
that Members may seek to agree liability caps with clients. However, the Guidance
also warns members not to seek to impose unfair or unreasonable liability caps,
because that might amount to professional misconduct.

Guidance Note gC114 says this:
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"BSB regulated persons considering excluding or limiting liability should
consider carefully the ramifications of the Unfair Contract Terms Act 1977 and
other legislation and case law. If a BSB regulated person is found by the court
to have limited liability in a way which is in breach of the Unfair Contract Terms
Act, that might amount to professional misconduct."

Purely contractual liabilities

30.

31.

32.

33.

34.

In 2012, the Legal Services Board permitted the Bar Standards Board to make changes
to the Code of Conduct which facilitated barristers entering into contracts with instructing
solicitors which govern the basis on which the barrister will provide services to a client.
Since then, the use of such contracts has become commonplace.

When these changes were implemented, there were some concerns that when
barristers enter into contracts with solicitors, they might also become exposed to purely
contractual liabilities to their instructing solicitors, in addition to their existing exposure
to common law liabilities to their clients (i.e. liability for negligence). The example often
used is the possibility that a barrister might somehow cause a loss of profit to the
instructing solicitors by breaching the contract.

Liabilities of that type are expressly excluded from Bar Mutual's Terms of Cover (and
indeed top-up cover): contractual liabilities are only covered if and to the extent that
those liabilities would have been incurred without the contract being in place. In other
words, barristers will be uninsured in respect of any liabilities which would not have
arisen under the former basis of work.

However, as an exception to the general rule about Bar Mutual's cover described
above, Bar Mutual has agreed to provide £100,000 per claim cover (plus defence
costs) for any such purely contractual liabilities.

As a consequence, many barristers include a term in their contracts with solicitors
limiting any liability for purely contractual liabilities to £100,000, in order to try to ensure
that they do not have any uninsured contractual liabilities, and some barristers seek to
exclude liability altogether, for any losses of instructing solicitors.

Bar Council and Combar Terms

35.

36.

37.

Following the regulatory changes above, with effect from 31 January 2013, the Bar
Council issued Standard Contractual Terms for the Supply of Legal Services by
Barristers. In addition, other professional bodies and groups, and some chambers,
have also issued their own terms of business.

The Bar Council Standard Contractual Terms do not provide for a liability cap on
damages awarded to the client for the barrister's negligence (although they do exclude
all liabilities to the instructing solicitors).

The standard terms developed by the Commercial Bar Association (Combar) and the
City of London Law Society (widely known as the "Combar Terms") provide for a
'standard' £100,000 liability cap for purely contractual liabilities (see the preceding
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section of this note). More importantly for present purposes, the Combar Terms also
include a clause — described on the front page as an "optional clause" - which allows
the parties (i.e. the barrister, the Solicitors, and the Lay Client) to add the number for
a liability cap. That clause (clause 12.4 of the General Terms) is currently in the
following terms:

"21.3 In respect of:
(a) any breach of the Barrister's obligations in providing the Services, and/or

(b) all breaches of the Barrister's obligations in providing the Services arising
from or which are attributable to

(i) the same act or omission,
(i) a series or group of related acts or omissions,
(iii) a series or group of similar acts or omissions or
(iv) the same originating cause

the Barrister's liability shall be limited to either:

(i) the sum stated in clause 12.4, if the Barrister is solely liable as a
result of breach of these General Terms as set out in clause 12.4; or

(i) notwithstanding clause 12, the sum stated in paragraph 7(c) of the
front sheet of this Agreement, if the Barrister is otherwise liable (whether
at common law (including in negligence), in equity or otherwise). If no
sum js stated in paragraph 7(c), the Barrister’s liability shall be unlimited.

21.3A For the purposes of clause 21.3 of this Agreement, the Barrister’s liability
shall include all and any liability for damages, interest and adverse costs."

38. In circumstances where the Combar Terms are intended primarily to be used for
commercial work, and the relevant barristers' clients are therefore more likely to be
commercial parties, it is perhaps unsurprising that they contain the option for such a
clause to be included: as explained in the 'Legal Considerations' section above, the
factors going to whether a liability cap will be enforced include the relative bargaining
strength of the service provider (i.e. the barrister) and the client, and the degree of
sophistication of the client.

39. However, Bar Mutual would encourage Members to consider whether a liability cap
might also be appropriate in some non-commercial cases as well, having regard to the
considerations set out in the 'Legal Considerations' section above.

40. Bar Mutual notes also in passing that the Combar Terms provide an additional optional
clause whereby a Member can undertake to maintain insurance at a certain limited
amount: there is also a gap for this to be added on the front page of the Combar
contract, and clause 21.2 sets out the obligation. Bar Mutual refers to paragraphs 16.1
and 17 above about the 'claims made' nature of professional indemnity insurance, and
the potential 'disconnect' between the level of cover when a contract is formed with a
client, and the level of cover in place when a claim is made. Clause 21.2 of the Combar
Terms does not specify the number of years for which a member is required to maintain
the specified level of cover. As with the liability cap option, Bar Mutual would draw to
Members' attention the optional nature of this clause: it is a commercial matter between

GBR01/124310839_1



BAR MUTUAL /
combar

ZYNS FREEHILLS

The Commercial Bar Association

INSURANCE INSIGHTS
November 2025

each Member, their client, and their instructing solicitors, as to whether the level of the
Members' insurance cover is disclosed in this way and whether the Member agrees to
maintain that cover: it is not compulsory to include that information in engagement
terms.

41. Itis only if Payment Basis C is adopted (lay client's direct contractual liability to Member
for fees) that the Combar Terms provide expressly for the lay client to sign the contract.
Therefore in other cases, a solicitor acts as the agent of the lay client in agreeing terms
with a barrister. Members should be alert to any indications in the solicitor's
communications that the lay client has not in fact agreed to the liability cap, and seek
positive confirmation where appropriate.

Practical Steps
42. Bar Mutual would encourage Members to take the following steps:

421 Read around the subject: Bar Mutual is conscious that many Members do not
themselves have the expertise from their practice to understand the legal
issues surrounding liability caps, and this note does not provide legal advice.
However, the relevant legal principles are not complex, and there is a wealth
of information available online about the use of liability caps in contracts for
the provision of professional services.

42.2 Involve your staff: Any staff who are involved in negotiating the terms on which
a Member is retained should be informed about these issues. Ultimately, the
terms on which a Member is retained is a matter for him or her to determine,
not a matter for clerks to decide, but because clerks are frequently involved in
those discussions, they should at least understand the fundamental difference
between the two distinct concepts of a liability cap and the level of a Member's
professional indemnity insurance cover.

42.3 Turn your mind to it: As stated above, the terms on which Members are
retained is a commercial matter for them and their clients, and it is not Bar
Mutual's intention to become involved in those commercial matters. In many
matters, it will not be fair and reasonable to agree one (or it will not be
appropriate for some other reason) but in many, it will. If in doubt, offering a
relatively high or generous cap will still be better for the Member, in the event
that a claim is made, than not having a liability cap in place at all.

42.4 Communicate: Generally, Bar Mutual's view is that Members should be
entitled to rely on instructing solicitors as the agents of their clients for agreeing
liability caps, but if a Member is given reason to doubt that an instructing
solicitor has informed the lay client of the proposed cap, the Member should
ask for express confirmation of that. The Member should welcome any
engagement from the instructing solicitor or client as to the level of the cap,
because such engagement which results in an agreement will assist in
demonstrating an acceptance of the reasonableness of the cap.

42.5 Have one ready: Members should have a liability cap clause ready, so that in
the event of an appropriate new instruction, the clause can be raised with the
instructing solicitor (or directly with the client in a direct access instruction),
and included in the contract. That may be the Combar Terms (see above), a
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Chambers precedent, or the Member's own bespoke terms and conditions. As
with any contractual provision, a liability cap should be clearly drafted. Note in
particular the two specific drafting points referred to above, (both of which are
addressed in the Combar precedent clause — see paragraph 37 above),
namely that the clause should ideally refer expressly to the fact that it applies to
claims for negligence, and if the contract is covering several pieces of work,
the liability cap clause should make it clear whether the liability cap is available
separately for each piece of work, is available only once for all of the work
covered by the contract, or applies on some other basis.
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